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DETAILED ACTION 

Claim Objections 

1 . The numbering of claims is not in accordance with 37 CFR 1 .1 26 which requires 
the original numbering of the claims to be preserved throughout the prosecution. When 
claims are canceled, the remaining claims must not be renumbered. When new claims 
are presented, they must be numbered consecutively beginning with the number next 
following the highest numbered claims previously presented (whether entered or not). 

Misnumbered claims starting with the second claim 54 been renumbered 56-70. 

2. Claims 10, 27, 29, 68 and 70 objected to because of the following informalities: 
change all occurrences of "erithrithol" to "erythritol". Appropriate correction is required. 

Claim Rejections - 35 USC §112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

4. Claim 8 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. It is unclear from the claim language whether tablet base 
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material the first and second integral parts must be the same, or whether one may be 
sugar and the other polyol. 

5. Claims 39 and 46 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. Claims 39 and 46 claim a tabletted chewing gum 
sweet having several layers. It is unclear how many layers "several" is meant to 
encompass. 

6. Claim 65 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. Claim 65 claims that the chewing gum tablet comprises a 
"dental vehicle." The examiner understands "dental vehicle" as a composition used to 
deliver desired components to the oral cavity including the teeth. The chewing gum 
tablet itself may act as a "dental vehicle," but will not contain a dental vehicle. The 
examiner will interpret the claim as a chewing gum table containing an agent with anti- 
dental caries activity. 
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Claim Rejections - 35 USC § 102 

7. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

8. Claims 1 -4, 1 2, 1 4-34, 36-37, 39-41 , 43-44, 53, 55, 57-59, 61-64, 67-70 are 
rejected under 35 U.S.C. 102(b) as being anticipated by Beringer etal. (4,139,589). 

9. Beringer et al. teach a chewing gum product in the form of a multilayered tablet 
and process for making the tablet (Abstract). The layers are compressed to form a joint 
tablet comprising at least one tablet mass and one chewing gum mass (col. 1 lines 31- 
34). Their Example 2 teaches a three-layered tablet with the middle layer comprising a 
gum base (chicle gum) and tablet base (sugar), as well as two outer layers comprising a 
tablet base (sorbitol). The gum base is present at about 60 % in Example 2 (col. 8). 
The layers are taught as being arranged one on top of another, as well as completely 
enclosed (Figs. 7-8). Beringer et al. further state that the different layers of their product 
may have different substances mixed in and/or be different colors (col. 4 lines 8-12). 
The tabletted product may also comprise an active ingredient including pharmaceuticals 
(col. 1 lines 26-34). The active ingredient (eucalyptus oil) is taught in the second 
material in Example 2. As the product comprises sugar, it is considered to contain a 
nutritive (caloric) ingredient. These teachings anticipate Applicants' claims 1-4, 12, 14- 
15, 17-19, 25-34, 36-37, 39-41, 43-44, 53, 55, 57-59, 61-64 and 67-70. 



Application/Control Number: 10/520,786 Page 5 

Art Unit: 1794 

1 0. Beringer et al. state that their product may have one layer that is hard and one 
layer that is plastic (col. 1 lines 31-34). This would result in an initial crunchy then 
chewy sensation, thus anticipating Applicants' claim 16. 

1 1 . Beringer et al. also teach a process for making their layered tablet. The chewing 
gum base may be mixed with the tablet base (Example 2, col. 8). The tablet mass is 
granular and pelletized. The granulate gum base is then pressed to the plastic (tablet 
base) portion of the tablet (col. 2 lines 3-11). Additional layers may be added as shown 
in Fig. 10. and col. 6 lines 30-45. These teachings anticipate Applicants' claims 20-22. 

12. Beringer et al. also prepare their layered tablet with an indentation. The first 
layer is compressed with an indentation. The second part (gum base) is added to the 
material. An additional layer is fed into the press and compressed to cover the plastic 
mass (gum base) inserted in the center (Fig. 6 and col. 5 lines 7-17). These teachings 
anticipate Applicants' claims 23 and 24. 



Claim Rejections - 35 USC § 103 



1 3. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

14. Claims 5-7, 13, 35 and 42 are rejected under 35 U.S.C. 103(a) as being 



unpatentable over Beringer et al. (4,139,589). 
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1 5. Beringer et al. teach a layered tablet chewing gum as applied to claims 1 , 25, 
and 39 above. 

16. Beringer et al. are silent as to the layers having a different thickness. 

1 7. Regarding claims 5-7, 1 3, 35, and 42, it would have been obvious for one of 
ordinary skill in the art at the time the invention was made to have varied the thickness 
of the layers as taught by Beringer et al. in order to provide more (or less) of one of the 
components of the tablet. As the thickness of the layers may be varied, the weight ratio 
of the layers may also be varied. The tablet as taught by Beringer et al. could be easily 
modified by one of ordinary skill without undue experimentation. There would have 
been a reasonable expectation that the resulting tablet would maintain its favorable 
chewing gum properties. 

18. Claims 8-1 0 and 65-66 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Beringer et al. (4,139,589) in view of Cherukuri et al. (4,753,805). 

19. Beringer et al. teach a layered tablet chewing gum as applied to claims 1 and 53 
above. 

20. Beringer et al. are silent as to the same sugar or polyol being used as the tablet 
base in both the first (gum base) and second (outer layer) of their invention. Beringer et 
al. are silent as to the use of a plasticized rubber or polymer for the gum base. They 
are also silent as to their invention containing a dental vehicle or breath freshener. 

21 . Cherukuri et al. teach a tabletted chewing gum composition that is made by 
compression (Abstract). Their invention is taught with both a nutritive sweetener (sugar) 
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and sugar-free using sorbitol (col. 1 1 Examples IV and V). Cherukuri et al. teach a 
number of compounds that may be use for the gum base including polymers (col. 6 
lines 14-20). They also teach their invention comprising fluorides for tooth decay (col. 9 
lines 34-35) and flavoring agents including spearmint oil and oil of wintergreen (col. 8 
line 1). 

22. Regarding claims 8 and 1 0, it would have been obvious to one of ordinary skill in 
the art at the time the invention was made to have used a polyol as taught by Cherukuri 
et al. along with gum base, as well as in the outer layers as taught by Beringer et al. 
Beringer et al. teach the use of sorbitol in the outer layer (Example 2) and Cherukuri et 
al. teach the use of sorbitol blended with the gum base for the production of a tabletted 
chewing gum. One of ordinary skill desiring to produce a sugar free product would be 
able to substitute sorbitol for the sugar in the invention of Beringer et al. This would not 
have required undue experimentation on the part of the artisan, and the resultant sugar- 
free product would have been expected to maintain its favorable taste and chewing 
properties. 

23. Regarding claim 9, it would have been obvious to one of ordinary skill in the art at 
the time the invention was made to have utilized a chewing gum base other than the 
chicle as taught by Beringer et al. One of ordinary skill would have been familiar with 
other gum bases as taught by Cherukuri et al. and would have been able to substitute a 
different gum base for the chicle without undue experimentation in order to impart the 
desired "chewiness" in their product. There would have been a reasonable expectation 
that the resultant product would have maintained its favorable chewing properties. 
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24. Regarding claims 65-66, it would have been obvious to one of ordinary skill in the 
art at the time the invention was made to have combined the flavoring agents and 
fluorides to prevent tooth decay as taught by Cherukuri et al. with the chewing gum 
composition as taught by Beringer et al. The composition of Beringer et al. is taught 
comprising other pharmaceutical agents, though not the specific ones as claimed. One 
of ordinary skill could have taken the additional components as taught by Cherukuri et 
al. and added them to the composition of Beringer et al. without undue experimentation. 
The resultant product would have been expected to have the desired dental vehicle or 
breath freshening properties while still maintaining its favorable chewing and taste 
properties. 

25. Claims 11, 38, 45-52, and 54 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Beringer et al. (4,139,589) in view of Fisher et al. (4,370,350). 

26. Beringer et al. teach a layered tablet chewing gum product as applied to claims 
1 , 25, 39 and 53 above. 

27. Beringer et al. are silent as to the particle size of the gum base material and 
tablet base material. 

28. Fisher et al. teach a tabletted chewing gum product made by compression (col. 1 
lines 65-67). They go on to state that the particles being compressed passed through a 
20 to 80 mesh screen (177 urn to 841 urn) and easily tableted on conventional 
machinery (col. 4 lines 56-58). 
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29. Regarding claims 1 1 , 38, 45 and 54, it would have been obvious to one of 
ordinary skill in the art at the time the invention was made to have utilized the particle 
size as taught by Fisher et al. for the production of the tabletted chewing gum product of 
Beringer et al. The products are being produced by the same technology, and Fisher et 
al. state that they have favorable results when tabletting their product. Therefore, it 
would have been obvious to use the same particle size in the layered product of 
Beringer et al. There would not have been undue experimentation required to make this 
modification to the product of Beringer et al., and the resultant tablets would have been 
expected to maintain their chewing and flavor characteristics. 

30. Regarding claims 46-52, the product of Beringer et al. is taught as having 
multiple layers of the same thickness as detailed above. The product also comprises 
about 60% of gum base (chicle) and the layers may be different colors, also as detailed 
above. 

31 . Beringer et al. are silent as to the particle size of the gum base material and 
tablet base material. 

32. Fisher et al. teach a tabletted chewing gum product made by compression 
comprising particles ranging in size from 20 to 80 mesh (177 urn to 841 urn) as noted 
above. 

33. Motivation for combing Beringer et al. and Fisher et al. in respect to claims 46-52 
is the same as the motivation as applied above to claims 1 1 , 38 and 54. One of 
ordinary skill in the art would have expected this combination to result in a favorable 
chewing gum tablet. 
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34. Regarding claim 49 and the varying of the thickness of the layer, motivation for 
the variations in these thicknesses are the same as applied to claims 5-6 above. The 
adjustment of the thickness of the layers would not have required undue 
experimentation, and would not have adversely affected the efficacy of the product. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nikki H. Dees whose telephone number is (571) 270- 
3435. The examiner can normally be reached on Monday-Friday 7:30-5:00 EST (first 
Friday off). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Carol Chaney can be reached on (571) 272-1284. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Nikki H. Dees 
Examiner 
Art Unit 1794 



/Carol Chaney/ 

Supervisory Patent Examiner, Art Unit 1794 



